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PLANNING FOR FIDUCIARY
ADMINISTRATION
ATWOOD DUNWODY*

Planning for administration is an important phase of estate planning. Failure to consider the problems of the fiduciary often results
in serious losses that could have been avoided. In many instances
failure to plan adequately for fiduciary administration is not the fault
of the estate planner. It results from the reluctance of the estate owner
to furnish complete and accurate information regarding his assets and
liabilities and from his failure to allow sufficient time for preparation
of a comprehensive estate plan. Many clients wait until a day or two
before leaving on vacation to request the attorney to prepare a will.
Being busy making plans to leave, they do not furnish enough information regarding their estates and request a "temporary" will, promising
that when the vacation is over they will return for a thorough job.
Unfortunately, many of these so-called temporary wills become permanent wills. This practice should not be criticized too severely, however,
since such wills are usually preferable to intestacy.
Planning an estate from the standpoint of the fiduciary will result
in the elimination of many problems that otherwise would be encountered. Each problem eliminated in the planning stage reduces costs,
cuts down the time consumed in administering the estate, and passes
more dollars to the beneficiaries. Proper planning for the fiduciary involves a consideration of many factors, the most important of which
will be discussed in this article.
A CAREFULLY PREPARED WILL

Dispositive Provisions
The dispositive provisions1 are not only the most important part
of the will in so far as the beneficiaries are concerned but they are also
the most important from the standpoint of the executor and the trustee.
The fiduciary must distribute the estate to those legally entitled to it.
*LL.B. 1933, University of Florida; Member of Miami, Florida, Bar.
'Many of the problems raised in this discussion are considered in more detail in
Redfearn, Drafting Dispositive Provisions,supra p. 513.

[532]

https://scholarship.law.ufl.edu/flr/vol9/iss4/7

2

Dunwody: Planning for Fiduciary Administration
FIDUCIARY ADMINISTRA TION
If the will is ambiguous he must either resolve the doubt alone and
suffer the consequences if he is wrong or seek the aid of the court by
filing a petition for construction. Either course involves delay and
expense, usually creates ill feeling among the beneficiaries, and often
results in hardship to members of the family who may be in need
of immediate financial assistance.
Among the problems that confront the fiduciary through failure of
the draftsman to include proper dispositive provisions are the following:
(1) Does the gift lapse if the beneficiary predeceases the testator
or dies before the date fixed for distribution? When preparing gift provisions the draftsman should not depend
upon the provisions of Section 731.20 of Florida Statutes
1955 but should in each instance state whether the gift is
to lapse and fall into the residuary estate or whether there
is to be a gift over to someone else; and, if a portion of the
residuary estate is subject to lapse, 2 provision should be
made for some alternate disposition, as otherwise intestacy
may result.
(2) When a gift is to a class, is the class to be opened to take in
members born after the testator's death? Again, it is better not to rely upon general rules of law that may be applicable; instead the will should clearly state whether afterborn members are to be included.
(3) When a gift is to lineal descendants, is a per stirpes or a
per capita distribution intended?
(4) Has provision been made for after-born children or, if
omitted, does it clearly appear from the will that the omis3
sion was intentional?
(5) Do the words "child," "children," "issue," or "lineal descendants" include an adopted child of the testator? Of
some person other than the testator?
(6) If a gift is of fixed annuity payments from a trust fund, is
there a provision setting forth the date of commencement
of payments?
(7) If a legacy type formula is used to obtain the maximum
marital deduction, is the executor authorized to satisfy the
2See 9 U. FLA. L. RLv. 368 (1956).
"See FLA. STAT. §731.11 (1955).
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legacy in kind? If not, the cash requirements of the estate
may be increased. If authorized to satisfy in kind, are
estate tax values to be assigned to the property so allocated?
If not, a capital gain may be incurred.
(8) When authorization is given a trustee to make discretionary
distributions of principal, are the provisions granting such
power sufficiently comprehensive to answer the following
questions: Is the distribution to be made only in an
emergency, or can it be made for comfort and general welfare; should the trustee consider outside resources of the
beneficiary or only payments received from the trust; if
the distribution is made to one of several remaindermen
during the lifetime of the income beneficiary, is the distribution to be charged against the remainderman's share or
against the trust as a whole?
(9) Is there a possibility that a provision of the will may violate
the Rule Against Perpetuities? In case of doubt a savings
clause to vest all interests within the limits of the rule
should be included.
The foregoing, and many other problems relative to the dispositive
provisions of a will, can be avoided by careful draftsmanship.
Administrative Provisions
Two of the principal purposes of estate planning are to protect
and conserve the property for the benefit of the family and to provide
an efficient and economical administration of the estate by the fiduciary.
These purposes cannot be achieved unless the estate owner grants the
fiduciary administrative powers and investment authority necessary
to accomplish them. In most instances best results are obtained by
carefully selecting the fiduciary and then conferring upon him broad
discretionary powers.
The statutes of Florida contain liberal provisions for administration of estates and trusts. The principal ones are the Florida Probate
Law, 4 the Uniform Trust Administration Law, 5 the Prudent Man Rule
for Investments,, and the Uniform Principal and Income Law.7 These
4FLA. STAT. CC.

5FLA. STAT.
6FA. STAT.

731-36 (1955).

c. 691 (1955).
§518.11 (1955).
690 (1955).

7F.A. STAT. C.
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acts afford considerable relief in the administration of trusts and
estates. Legislative acts, however, are subject to amendment or repeal,
and therefore consideration should be given to including some or all
of the following powers in wills that create trusts:
(1) To retain any property, real or personal, without regard
to diversification and even though not of a type usually
termed "legal investments."
(2) To invest, and to vary and change the investments from
time to time, in stocks, bonds, mortgages, notes, insurance,
or other property of any kind, as the executor or trustee
may deem prudent, irrespective of any statutes or rules of
law limiting the investment of funds by fiduciaries. If the
fiduciary is a corporate trustee, the power to invest in any
common trust fund maintained by the trustee should be included.
(3) To hold property in the name of a nominee, with or without disclosure of any fiduciary relationship.
(4) To vote either in person or by proxy, or refrain from voting,
any corporate securities for any purpose.
(5) To lease, alter, improve, partition, divide, dedicate, sell, or
exchange any or all property constituting a part of the
estate or any trust, at either public or private sale, at such
time or times, for such price or prices, and upon such terms
and other conditions as the executor or trustee may deem
best, and to execute and deliver such contracts, deeds, bills
of sale, and other instruments necessary or proper therefor.
(6) To carry on any trade or business conducted by the testator,
either alone or with others, whether incorporated or unincorporated, during such period as the executor or trustee
may deem advisable, including the authority to invest additional capital therein if the executor or trustee should
deem it to be in the best interest of the estate or trust. This
power is particularly important if the testator wishes to
retain a business interest that he operates as sole proprietor.
(7) To consent to or join in any voting trusts, reorganizations,
consolidations, mergers, foreclosures, and liquidations, and
to accept and hold any securities or other property received
through exercise of any of the foregoing powers.
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(8) To borrow money, to extend or renew any indebtedness,
and to mortgage or pledge any property as security.
(9) To settle or compromise any claims due to or against the
estate or trust.
(10) To divide or distribute in kind or in money, or partly in
each, or by way of undivided interest.
(11) To join with the surviving spouse in filing income tax
returns covering the year in which the decedent died.
If a marital deduction trust is created by the will, it is good practice to include a provision to the effect that the executor and trustee
shall have no power to take any action that affects the allowance of the
marital deduction.
No implication is intended that all of the foregoing provisions
should be included in every will. Each estate should be carefully
analyzed, and in many instances special provisions should be made
for particular situations. For example, there may be a business interest
that the estate owner does not wish sold, or he may desire his fiduciary
to incorporate the business. Conversely, there may be business interests
that the estate owner wishes to have discontinued at his death. All
such wishes should be set forth in detail and appropriate enabling
powers conferred upon the fiduciary.
CASH REQUIREMENTS

One of the first duties of the executor is to ascertain the cash required to pay debts, expenses of administration, death taxes, and
legacies and to make plans for raising the money. A prudent executor
prefers to provide the cash requirements as soon as possible. To wait
until just prior to the need for the funds is to speculate on short term
market conditions, and this is not a function of an executor.
It is usually easier for the estate owner to arrange his affairs so as
to provide liquidity than it is for the executor to do so after his death.
The executor must take the estate as it exists at the time of his appointment. It is then too late to take out additional life insurance or
to change the beneficiary or the settlement options of existing policies.
Likewise, it is too late to enter into lifetime buy and sell agreements
of business interests. If these business interests must be sold, the
executor often finds himself in a disadvantageous position, with the
result that the estate receives much less than if a buy and sell agreement had been entered into before death.
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When estimating the cash requirements tie estate planner should
take a realistic approach in placing a value upon the assets. Since in
most instances book value has very little relationship to actual value,
adjustments must be made and earnings must often be considered in
order to reach a decision as to true value. Also certain debts that
would be the primary obligation of others if not specifically provided
for in the will should be considered in ascertaining the cash needs,
since the estate owner may want them to be paid from the estate. For
instance, an insured may obtain a loan from the insurance company
on his policy, which in the event of death would be deducted from
the face amount of the policy. If the will directs payment of the loan,
the beneficiary of the policy will be reimbursed from the estate. Another example occurs when a purchase money mortgage is given on
property acquired as an estate by the entirety. The surviving spouse
is entitled to contribution from the deceased spouse's estate for one
half of the balance due on the purchase money mortgage only if the
deceased's will so provides. 8
Life Insurance
Life insuranceO is one of the best sources from which to obtain
funds to meet the cash requirements, provided the policies are so
written that the money will be available to the executor for these
purposes. Many times clients believe that they have insurance to provide all the cash that will be needed. Upon examination of the policies, however, it will often be found that the wife or children are beneficiaries, and in some instances that the insured has elected an option
providing for installment payments to the beneficiaries. Even if the
proceeds are payable to a member of the family in a lump sum, there
is no assurance that such beneficiary will make the funds available to
the executor. The beneficiary may die during the period of administration or may decide to use the proceeds for his own purposes. Consequently, if life insurance is to be one of the sources of the funds to
pay debts, expenses, taxes, and legacies, the policies should be payable
in a lump sum to the insured's estate or to the trustee under an insurance trust agreement.
sSee Lopez v. Lopez, 90 So.2d 456 (Fla. 1956), in which the Supreme Court of
Florida held that the surviving widow was not entitled to contribution from her

husband's estate.
OFor a. more comprehensive treatment of insurance in estate planning see Hammer, The Role of Life Insurance, supra p. 442.
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If the estate owner designates his estate or his personal representative as beneficiary of the life insurance policies, consideration must be
given to the provisions of Section 222.13 of Florida Statutes 1955:
"Whenever any person shall die in this state leaving insurance on his life, the said insurance shall inure exclusively
to the benefit of the child or children and husband or wife of
such person in equal portions, or to any person for whose use
and benefit such insurance is declared in the policy; and the
proceeds thereof shall in no case be liable to attachment, garnishment or any legal process in favor of any creditor of the person
whose life is so insured, unless the insurance policy declares
that the policy was effected for the benefit of such creditor;
provided, however, that whenever the insurance is for the benefit
of the estate of the insured or is payable to the estate or to the
insured, his executors, administrators or assigns, the proceeds
of the insurance may be bequeathed by the insured to any
person whatsoever or for any uses in like manner as he may
bequeath or devise any other property or effects of which he may
be possessed, and which shall be subject to disposition by last
will and testament .. . ."
A mere direction in a will to pay all debts and expenses will not
permit the executor to use the proceeds of policies payable to the
estate to pay such obligations. ° To insure the availability of proceeds
to provide for the cash needs of the estate, the will should specifically
empower the executor to collect the policies and to use the proceeds
to pay debts, expenses of administration, death taxes, and legacies.
Any amount not needed for these purposes should be specifically bequeathed or disposed of as a part of the residuary estate.
If life insurance constitutes a major part of the estate, an inter vivos
insurance trust may offer the best solution, since it provides for an
orderly liquidation of slow moving estate assets, such as real estate
and stock of closely held corporations. The trustee of the insurance
trust should be authorized to make the proceeds available to the
executor through purchase of estate assets, loans, or otherwise, so that
the cash can be used to meet the estate obligations. An additional advantage of an insurance trust as beneficiary as compared with the inloNew York Life Ins. Co. v. Valz, 141 F.2d 1014 (5th Cir. 1944); Milam v. Davis,
97 Fla. 916, 123 So. 668 (1929).
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sured's estate is that, since the proceeds do not become a part of the
probate estate, they are not subject to the usual estate settlement costs.
BusiNxss INTERESTS
When the estate owner is engaged in a business enterprise as sole
proprietor or partner or through stock ownership in a close corporation, plans should be made for either a continuance of the business
or its sale following the owner's death. In many instances the decision
as to whether the business interest should be retained for the family or
sold by the executor is one of the most difficult problems encountered
in estate planning. Many factors must be considered, such as (1) Who
will manage the business if retained; (2) does the estate owner control
the business or does he have a minority interest; (3) is the business a
personal service undertaking primarily dependent upon the estate
owner for its success; (4) is there a franchise involved; (5) what are
the anticipated profits in the event of the owner's death; (6) if a
proprietorship or partnership, should the business be incorporatedif so, now or after the owner's death; (7) are there other assets that
will provide cash requirements for settling the estate, including payment of death taxes; (8) what are the prospects for an advantageous
sale?
After considering all such factors, if the decision is to sell the
business interest it is highly desirable that plans be made by the owner
for sale at his death. It may be that a buy and sell agreement offers
the best solution. Under such an agreement the owner's estate is
committed to sell and the purchaser is obligated to buy the business
interest at an agreed price, or at a price arrived at through use of a
formula. The prospective purchaser should be required to pay a
substantial part of the purchase price at the time the sale is consummated. Life insurance carried by the purchaser on the owner's
life provides one of the best means of obtaining the purchase money.
If the decision is to retain the business interest and if the interest
is in the form of close corporation stock having a value in excess of
thirty-five per cent of the gross estate or fifty per cent of the taxable
estate, consideration should be given to the desirability of having
the corporation redeem a sufficient amount of the stock following the
owner's death to provide funds to pay the funeral and administration
expenses and estate taxes. Section 803 of the Internal Revenue Code
of 1954 permits the redemption of stock for such purposes without
having the funds received taxed as a dividend. This is a very important
right that is frequently lost because of failure to plan for it. Arrange-
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ments should be made in advance to insure that the corporation will
have sufficient cash to redeem the stock without impairing its working
capital. Consideration should also be given to the possibility that
such redemption will adversely affect the control of the corporation.
If so, a possible solution may be to recapitalize the corporation by
issuance of nonvoting stock in sufficient quantity to meet the redemption needs.
PROPER RECORD OF AssETs

Under Florida law"i the executor is charged with the duty of taking
possession of the real estate within the state, except homestead, and
the personal property wherever situated. This task is simplified if there
are up-to-date records showing what the assets consist of and where
they are located. There should also be a record of outstanding debts.
The executor cannot properly estimate the taxes and other cash requirements and make provision therefor until he has a complete inventory of the assets and a fairly accurate knowledge of the obligations.
Delays and expenses will be minimized if the intangible personal
property is located within the state of domicile, particularly when there
has been a recent change of residence, since otherwise both states may
claim domicile for death tax purposes. The possibility also exists that
the foreign state may require ancillary administration proceedings,
thereby increasing the expense of settling the estate.
Although the executor does not take possession of property held
jointly by decedent and another with right of survivorship, nevertheless if the estate is subject to estate tax it is equally important that
there be accurate records with respect to the joint property, including
information as to the contribution by each tenant to the acquisition
of the property. In computing the federal estate tax the full value of
the property must be included in the gross estate unless it can be
shown that a part of the property originally belonged to the surviving
tenant and was never received or acquired by the tenant from the decedent for less than an adequate and full consideration in money or
money's worth." The burden of proof is on the executor. Tracing
the origin of funds used to acquire joint property when both tenants
have made a contribution is usually a very difficult task for the tenants
themselves. It becomes much more complicated when attempted by
nFLA. STAT. §733.01 (1955).
2
1 INT. REV. CODE OF 1954, §2040.
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the executor after one of the tenants has died.
Sometimes a joint tenancy is created without any donative intent,
even though the instrument expressly provides for right of survivorship.
For example, a joint bank account with right of survivorship may be
established by an elderly parent with one of his children as a matter
of convenience. In such a case, there is a presumption of a gift of the
funds remaining in the account at the death of the creator. This presumption, however, is rebuttable and may be overcome by clear and
convincing evidence to the contrary.13 If a gift is not intended, a
memorandum to that effect should be prepared and signed by the
creator of the account.
Death is generally followed by an audit by the Internal Revenue
Service of all open income tax returns. A great deal of time can be
saved and deficiency taxes may be avoided if the estate owner keeps
supporting data with copies of his income tax returns, particularly in
regard to medical and charitable deductions. Many valid deductions
are lost because the executor is not able to establish proof of payment.
SOURCE OF PAYMENT OF ESTATE TAXES

Fifteen states,' 4 including Florida, 1" have statutes relating to apportionment of estate taxes. The Florida statute provides that unless
a testator otherwise directs in his will, or direction is given in an inter
vivos instrument for apportionment within the fund of taxes assessed
upon such fund, all estate taxes shall be equitably prorated among
the persons interested in the estate to whom the property is transferred
or to whom any benefit accrues. The proration is made by the county
judge. If any property required to be included in the gross estate for
estate tax purposes does not come into the possession of the executor,
he is required under the act to recover from the one in possession of
the property, or from the persons interested in the estate, the proportionate amount of tax payable by these persons.
"3Spark v. Canny, 88 So.2d 307 (Fla. 1956).
14ARK. STAT. ANN. §63-150

(Supp. 1955); CAL. PROB. CODE §970 (Deering 1953);

CONN. REV. GEN. STAT. §2076 (Supp. 1955); DEL. CODE ANN. tit. 12, §2901 (1953);
KAN. GEN. STAT. ANN. §79-1501b (1949); MAss. ANN. LAws c. 65A, §5 (1953); NEB.
REv. STAT. §77-2108 (Supp. 1955); N. H. REv. STAT. ANN. c. 88 (1955); N. J. STAT.
ANN. §3A:8 (1953); N. Y. DECED. EST. LAw §124 (Supp. 1956); N. D. REV. CODE
§57-3723 (1943); ORE. REV. STAT. §118.110 (1955); PA. STAT. ANN. tit. 20, §§881-87
(Supp. 1955); VA. CODE ANN. §64-151 (Supp. 1956).
'5FLA. STAT. §733.041 (1955).
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Despite the equitable nature of the apportionment statute, it may
impose hardships if the testator fails to include an adequate tax clause
in his will. An executor may be required to recover a portion of the
tax from a recipient whose share does not consist of cash or lend itself
readily to conversion to cash. For example, a legacy may consist of a
piece of jewelry, or the receiver may be the surviving tenant of jointly
owned real property or a beneficiary of an insurance policy that is
payable in monthly installments. In these cases, if the portion of the
tax to be collected is substantial and the taker is without the necessary
means, exclusive of his share, the intended gift by the testator may be
thwarted and a hardship imposed upon the recipient.
An intelligent decision as to the source from which the estate taxes
are to be paid cannot be made without complete information relating
to the value and composition of the taxable assets. The taxable estate
includes not only the probate assets passing under the will but may
also include nonprobate assets, such as the homestead, life insurance
payable to designated beneficiaries, jointly owned property subject to
a general power of appointment, taxable transfers made by the decedent during his lifetime, and the like.
Many wills contain a tax clause directing that all estate taxes be
paid out of the residuary estate. From a practical standpoint the residuary estate provides the most desirable source, provided it is of
sufficient size to bear the entire burden without disturbing the distributive provisions intended by the testator. In some instances, however,
the nonprobate assets constitute a substantial part of the total taxable
estate, and to impose the entire tax burden upon the residuary estate
would result in very little, if anything, passing under the will. In
such a situation the tax clause in the will should specifically shift some
of the burden from the residuary estate to the nonprobate assets.
Normally a simple direction in the will that "all estate and inheritance
taxes shall be paid out of my residuary estate" will probably not shift
the burden of the estate tax on nonprobate assets to the residuary
estate passing under the will. Conversely, if in other situations the
testator desires that the tax on the nonprobate assets be paid out of
the residuary estate, express provision to that effect is again necessary;
otherwise costly litigation may occur.
When a formula is used in the will to provide for the exact maximum marital deduction, the tax clause of the will should be so drawn
as to insure that none of the estate taxes are to be paid from the marital
gift. If any of the taxes are paid from this source, the effect is to reduce the marital deduction and increase the estate tax.
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SELECTION OF THE FmucxAY

The testator should give careful consideration to selection of the
fiduciary who is charged with the duty of carrying out the wishes expressed in the will. The fiduciaryo must be honest, experienced, and
capable of carrying out the provisions of the will. The administration
of an estate or trust has become increasingly difficult in recent years.
Consequently, serving as an executor or trustee of a complicated estate
is a burden that no friend or business associate should be asked to accept unless he is not only qualified but also has ample time to devote
to it.
In simple estates, when no trusts are created and no friction is
anticipated among the beneficiaries, a satisfactory solution may be to
appoint some member of the family as executor, who, with the aid of
an attorney, can generally handle any problems that arise.
If an impartial fiduciary seems desirable because of the complicated nature of the estate, or because one or more trusts are created
in the will, consideration should be given to the appointment of a
corporate executor and trustee. In many cases in which a corporate
executor or trustee is used, the testator will also want to name a member of the family as co-executor and co-trustee. Unless there is a
qualified member to act as the fiduciary without compensation, it is
usually no more expensive to have the services of a corporate fiduciary
than of an individual. The corporate fiduciary has personnel trained
in the administration of estates and trusts, including departments
qualified to handle investment problems, tax returns, and the annual
accountings required of an executor and testamentary trustee. Also,
quite frequently trusts extend over a period of many years. In such
cases the individual fiduciary may die before termination of the trust,
thereby creating complications that could have been avoided by the
appointment of a corporate fiduciary.
In the final analysis, selection of the fiduciary is to be made by the
testator. After weighing all of the factors he should choose the medium
that will best suit the particular needs of his estate.
CONCLUSION

The role of the fiduciary has become increasingly complicated with
16FLA. STAT. § §732.45, .46 (1) (1955) set forth the requisite qualifications of the
personal representative. §732A8 allows married women to serve in this capacity.
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the ever-growing complexity of business and property interests. In
the absence of proper planning, litigation, which is usually expensive
in any form, frequently occurs unnecessarily. By use of an estate plan
whereby the problems herein discussed, as well as others that may
arise because of the peculiar needs of a particular estate, are given
adequate consideration in light of the duties of the fiduciary, administration of the estate will be greatly facilitated. This generally
results in less expense and therefore leaves more of the estate available to the beneficiaries, at the same time avoiding much of the danger
that the testator's desires will not be given effect. That careful planning produces ample rewards in the form of better satisfied beneficiaries, who in turn will seek like service in connection with their own
estates, is manifested by the tremendous growth in the field of estate
planning that has occurred within recent years. It is in the area of
the administration of an estate, through the actions of the fiduciary
in the performance of his duties, that the adequacy or inadequacy of
an estate plan is exposed. Consequently, the attorney who has adequately planned for fiduciary administration not only serves his client
properly but also gives concrete testimony to the desirability of an
estate plan for everyone.
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